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Malice is an important element in a 
defamation case. It refers to the state of 
mind of the person who made the 
defamatory statement. In order to 
prove defamation, plaintiffs must 
typically show that the defendant made 
a false statement about them with the 
intention of causing harm. This 
intention is known as "malice." 

Now, this should not be confused with 
negligence, which is another key 
standard when it comes to defamation 
law. Actual malice is the higher

standard and applies when a person makes a 
defamatory statement knowing it to be false or with 
reckless disregard for the truth. In contrast, 
negligence occurs when a person makes a 
defamatory statement without knowing whether it is 
true or false. 

In order to prove defamation, plaintiffs must show 
that the defendant made a false statement about 
them that resulted in damages. However, the level of 
proof required varies depending on the type of 
plaintiff. For example, public figures must prove 
actual malice, while private individuals may only 
need to show negligence.

Even though actual malice is a higher standard to 
prove,  it allows plaintiffs to recover punitive  

damages in addition to standard 
damages. As a result, defendants will 
often try to argue that the plaintiff 
cannot show actual malice. 

If you are planning on bringing a 
defamation case, it is important to 
work with an experienced attorney 
who understand the difference 
between these two standards in order 
to determine which one applies in a 
given situation. 

Our attorneys at Baker Law Group can 
evaluate the number of factors that 
can determine whether a claim is 
successful and help you navigate these 
complex legal issues. 
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We are excited to 
announce the opening of 
our second office 
location! 

This new space, located 
at 7035 Campus Dr. 
Colorado Springs, Suite 
702, will allow us to 
better serve our growing 
client base and continue 
providing the high-
quality legal services that 
they have come to 
expect. 

But that's not all the 
great news. We are also 
excited to introduce you 
to Hanna Bledsoe, our 
new associate attorney. 
Hanna has experience in 
civil litigation matters 
including business 
disputes, personal 
injury, bad faith 
insurance claims, and 
landlord/tenant law. She 
has also practiced in the 
areas of probate, estate 
planning, and elder law. 
We will be sharing more 
information about 
Hanna soon.

Thank you for your 
continued support. We 
look forward to 
continuing to serve your 
needs at our new 
location!

-Jereme Baker
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When most people think of 
defamation, they think of any false 
statement meant to harm someone's 
reputation. This is correct, but there’s a 
lot more to it. Defamation is a false and 
unprivileged statement of fact that is 
harmful to the reputation of another. It 
can be in the form of libel (written 
defamation), or slander (oral 
defamation), and is published because 
of negligence or malice.

In this case, malice means that the 
defendant knew the statement was false 
or expressly intended to cause harm, 
and negligence means that the 
defendant should have known that the 
statement was false but didn’t check its 
accuracy. What many people don’t 
know is that there are two types of 
defamation, and whether or not a 
statement is considered one or the 
other can have a significant impact on a 
defamation case. 

Defamation per se vs. Defamation per 
quod

There are two types of defamation: per 
se and per quod. Defamation per se is 
actionable without proof of damages, 
while defamation per quod requires 
proof of special damages. Statements 
considered defamation per se under 
common law usually fall into one of the 
following categories:

1. Statements accusing plaintiff of 
having committed a crime;

2. Statements impeaching plaintiff in 
his or her trade or profession; 

3. Statements that plaintiff has a 
loathsome disease; or,

4. 4) Statements that impute 
unchastity.

For example, claiming that someone is a thief or a 
murderer would be considered defamation per se. 
Conversely, a statement that would not normally 
be considered harmful to one's reputation may still 
give rise to a claim for defamation if the plaintiff 
can prove special damages. 

For example, if a false and defamatory statement is 
made about a person's business, and as a result the 
person suffers financial losses, then the person may 
be able to recover damages even though the 
statement would not typically be considered 
defamation per se. 

The law of defamation may vary from state to state, 
but there are some general principles that apply in 
most jurisdictions. 

In Colorado, the following five elements must me 
met to prove defamation:

1. The statement must be false.
2. The statement must be published or 

communicated to a third party. 
3. The person making the statement must have 

intended to harm the reputation of the person 
they are making the statement about.

4. The person making the statement must have 
known that the statement was false, or they 
acted in reckless disregard for the truth.

5. The false statement must have resulted in 
actual harm to the person’s reputation.
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Understanding the types and elements of defamation
Can an opinion be defamation?

The question of whether a statement 
of opinion constitutes defamation has 
a complex answer. Some people 
believe that only statements proven to 
be false can be considered defamation, 
and others believe any harmful 
statement about another person could 
be regarded as defamation. 

The most relevant inquiry when it 
comes to a statement of opinion is 
whether it implies a false and 
defamatory fact. Statements of pure 
opinion, rhetorical hyperbole, or other 
statements that do not contain or 
imply facts, and therefore cannot be 
proven false, are not considered 
defamation. Even if a statement is 
proven false, other factors may protect 
the person who made the statement 
from being sued for defamation. So, 
while an opinion can be considered 
defamation, it can be challenging to 
prove without proper legal counsel.

Knowing the difference between the 
two types of defamation – and 
understanding what’s not defamation 
- can help you make a strong case if 
you ever find yourself in this situation.

If you've been the victim of false or 
misleading statements, you may be 
able to take legal action, but it is 
important to consult with an 
experienced attorney who can help 
you understand the content of the 
statement and context in which it was 
made, determine whether you have a 
claim for defamation, and decide on 
the best course of action.
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Colorado Privacy Act: What 
businesses must know

While we're still months away from 
seeing the final Colorado Privacy Act 
(CPA) rules, the Draft Rules issued last 
September contain several 
requirements that companies looking 
to comply with the state's privacy law 
should begin considering.

Among other things, the Draft Rules 
include a new category called "sensitive 
data inferences" that will categorize 
certain data inferred by a company as 
sensitive data collected (for example, 
inferring religious beliefs of a consumer 
based on dietary information they have 
disclosed).

It also includes provisions on the 
required universal opt-out mechanism 
for consumers to exercise their opt-out 
rights, specific obligations regarding 
privacy notices and express purpose 
disclosures, as well as rules for 
obtaining consent, consumer profiling 
and data protection assessments. 

While full compliance will be hard to 
achieve until the regulation is finalized 
in 2023, companies must get familiar 
with the Draft Rules to be prepared to 
harmonize their privacy practices 
under Colorado's Law soon.

Read More
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